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Executive Summary

The public debate over the role of the international community (IC) in Bosnia and Herzegovina
(Bosnia) revolves mostly around the legitimacy of intervention, as exemplified by the High
Representative’s ‘Bonn powers’. By contrast, international officials and policymakers often stress
the effectiveness of their actions. This implied trade-off between democracy and effectiveness is
predicated on a stable constitutional settlement. Yet there is a growing awareness among
international officials that with no such agreement yet in place, the reforms championed by the IC
risk reopening at every turn conflicting notions about the powers and territorial integrity of the
Bosnian state. On the other hand, disengagement could leave Bosnia perilously exposed to still
potent nationalist political forces.

The argument is made here that reducing the twin risks of hollow state-level institution-building on
the part of the IC and the undue influence of centrifugal political forces requires a deeper shift in IC
behavior towards support for constitutional reform than hitherto considered. Namely:

* International organizations and actors working in Bosnia should acknowledge at a strategic
level that the current EU ‘entry’ strategy needs to be effectively combined with efforts to
promote a political resolution to conflicting visions over the powers and territorial integrity
of the Bosnian state.

* This strategic re-prioritization of conflict resolution should be reflected in the institutional
structure of the international engagement in Bosnia. It is difficult to see the EU Special
Representative (EUSR) pressing for EU association and eventual accession, including
institutional reform, backed by a conditionality policy as well as seeking to mediate a
political settlement. The mandate of the OHR should be extended until a substantive
agreement is reached on constitutional reform, and there should be a clear delineation of
tasks with the EUSR, thereby reflecting the fact that conflict resolution and advancing
European integration are two separate, if intertwined, tasks.

* The appointment of a High Representative (HR) to ‘turn out the lights’ has been shown to be
an error. The next HR will have to possess considerable political stature in order to broker a
political settlement.

* The EU Stabilisation and Association Process (SAp) and Instrument for Pre-Accession
Assistance (IPA) as applied to Bosnia are principally based on institution-building backed by
conditionality. In order to better address Bosnian citizens’ concerns over poverty, social
assistance and jobs and build better quality of support for EU integration, the SAp and IPA
need to be re-prioritized to give greater weight to economic and social development.

International Accountability and the Bonn Powers

Bosnia fits neatly into a broader debate on ‘liberal imperialism’, where the justification for
international intervention centers on the post-cold war notion of ‘failed states’ that are exporters of
instability and often violators of their citizens’ human rights. In such circumstances, there is a
responsibility for stronger, liberal democratic powers to impose their institutions and values, using
the analogy of a policeman, for the benefit for the wider international community and indeed the
country itself.
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Many commentators address the difficulties, and the irony, of this externally imposed democratization
in troubled states. In Bosnia, one of the more stinging charges laid against the international community
of industrialized democracies and the international organizations over which they have preponderant
influence is that they are leading a mission civilisatrice with shades of the European colonialism
practiced in an imperial era.

Particular criticism is reserved for the OHR, mandated under Annex 10 of the General Framework
Agreement for Peace in Bosnia and Herzegovina to promote compliance with civilian aspects of the
agreement, and the powers of the HR conferred by the 1997 Bonn meeting of the Peace
Implementation Council (PIC), the body of fifty-five countries that supervises the work of the OHR.
These powers are widely understood to allow the imposition of legislation to ‘facilitate the resolution
of difficulties’ and ‘actions against persons holding public office...who are found by the High
Representative to be in violation of...the Peace Agreement’ (Art. XI, para. 2).

The Bonn powers are seen by many as inherently anti-democratic and as disenfranchising voters.
Their use to overcome political obstructionism and create state-level institutions has arguably lessened
the need for negotiations and compromises amongst the different national groups. To some the use of
these powers typifies the way in which the mission and mandate of the OHR have been continuously
reshaped with the result of prolonging the international presence in Bosnia.

The Acquis Démocratique

International policymakers have made an effort to respond to their critics. Since spring 2005, most
individuals banned from holding public office have been ‘rehabilitated’ by the OHR, typically
excepting those removed for reasons of non-cooperation with the International Criminal Tribunal for
the former Yugoslavia (ICTY). Around this time the HR also recognized the Bosnian Constitutional
Court’s right to review his decisions. The use of the Bonn powers has been checked with the European
Commission indicating that it will not accept the imposition of legislation required to fulfill the
conditions of the Stability and Association Agreement (SAA). Following successive reductions in the
OHR’s role and staffing, the PIC has endorsed a June 2007 deadline for the organization’s closure,
extended in early 2007 through 2008.

Despite these measures, in recent years the international presence has at times been highly
interventionist. This new phase began around the time Lord Ashdown took up his post as HR in May
2002, and marks a shift to a new ‘exit’ strategy (often referred to as an ‘entry’ strategy), comprising a
push for Bosnia’s successful inclusion in the EU accession process and Euro-Atlantic structures.' To
this end, Ashdown aggressively pursued, among other major reforms, an agreement on police reform
and ICTY compliance. At least at a rhetorical level these priorities have been reasonably faithfully
shared by his successor, even if Schwarz-Schilling’s reticence or inability to drive progress on these
topics has frustrated many in the IC.

To understand the dynamics of increased IC intervention it is important to note that the scope of
reforms required by recent OHR Mission Implementation Plans, NATO and the European
Commission Feasibility Study and Stabilisation and Association Reports, goes far beyond the existing
acquis communautaire and appears more an operationalization of the Copenhagen criteria, even an ad
hoc acquis démocratique. For instance, alongside Feasibility Study recommendations falling under
regular acquis chapter headings such as developing ‘reliable statistics’ and an ‘integrated energy
market’ are open-ended items such as ‘more effective governance’, ‘effective judiciary’ and ‘more
effective public administration’.

! The total number of annual HR decisions under Lord Ashdown between 2003-5 exceed those of any of his

predecessors. Source: www.ohr.int.
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The observable result has been that external rather than domestic authorities are the motor behind
many key reforms. Moreover, the character of IC intervention for much of this period has been based
on a highly robust application of conditionality—often leaving Bosnian and especially Republika
Srpska (RS) politicians facing increasingly ‘hard choices’ between progress towards EU accession and
preserving existing institutional structures. A case in point is police reform, where HR Ashdown
bypassed democratically constituted State and Entity legislative and executive organs by appointing an
extraordinary Police Reform Commission, chaired by a foreigner, to come up with legislative
proposals for reform, where progress towards a SAA was then linked to agreement on these proposals.
Similar commissions have been appointed for other politically sensitive issues; media regulation, the
election law, indirect taxation, Srebrenica, defense, Mostar unification and the intelligence services.

The Effectiveness of Intervention

The argument is made here that the debate over the role of the IC and OHR—contrasting the robust
character of intervention outlined above with infringement of democratic principles and local
accountability—has been and continues to be largely misplaced.

In the first instance, despite the absence of formal local legitimating machinery, the HR has for long
periods enjoyed a degree of popular approval, especially among returnees of all nationalities and
Bosniaks.” This could possibly be explained by the low levels of trust in most local politicians, as well
as possibly some preference (or nostalgia) for a ‘leviathan’ figure to lift Bosnians out of the present
political and economic quagmire. Moreover, it is interesting to note that OHR decisions have
generally been accepted without demur even in the RS, despite the lack of enforcement mechanisms.

Secondly, the effectiveness of intervention can be called into question. At first flush IC intervention
appears to have lead to some high-profile successes: it has brought Bosnia into NATO’s Partnership
for Peace (PfP) and to the verge of an SAA, following a number of agreements on reforms in fields
such as defense, indirect taxation, rule of law and internal affairs. On closer examination, however, the
OHR/EUSR implementation of a reform agenda largely crafted by the selfsame organization comes
perilously close to ‘hollow’ institution-building, potentially overlooking the internal dynamics of
Bosnian politics and the link with citizens and political parties. Whether in the field of, say, education,
policing or Mostar unification, reforms have required constant monitoring and intervention into the
implementation and operational phases. Just to take the example of Mostar, as progress towards
unification of the city’s divided administration once again stalled in late 2006, HR Schwarz-Schilling
took the unusual step of reappointing a Special Envoy. The post-holder, Norbert Winterstein, was
Chairman of the 2003 Commission for Reforming the City of Mostar whose City Statute was rejected
by local authorities at the time. Preceding Winterstein’s latest appointment HR Ashdown had
appointed a Special Envoy and Mostar ‘Implementation Unit’ to implement his Commission’s
recommendations and who were themselves disbanded during 2005.

In addition, Bosnia has accumulated reform obligations far quicker than it has been able to fulfill
them. Several key objectives contained in the 2003 European Commission Feasibility Study and
subsequent Stability and Association Reports on Bosnia’s preparedness to negotiate an SAA have not
been met; the same holds true for some of the post-accession Council of Europe commitments and the
conditions for entry into the PfP. These reports and membership demands have often repeated each
other, as conditions from past years rack up. This backlog has been exacerbated by the IC tendency to
backload reforms, that is, to tick off the appropriate reform following a political agreement, with the
time-consuming business of implementation left to follow. For example, it is now accepted that for
Bosnia to sign a SAA the State parliament need only endorse police reform, while full implementation

2 United Nations Development Programme (2006), Early Warning System: Third Quarterly Report.
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would be completed following SAA ratification and the new round of reform obligations that come
with it.

The point, then, is not that IC intervention as outlined above cannot bring results. Rather, experience
shows that reform on this model typically requires a high degree of IC engagement into the
implementation phase and runs a constant risk of reigniting conflicting notions about the powers and
territorial integrity of the Bosnian state. The end result is that, while in recent years Bosnia has come
far by its own post-war standards, in absolute terms it remains a weak state.

Europeanization versus Conflict Resolution

Addressing the apparent paradox of a marginally effective foreign autocrat enjoying a degree of
popular legitimacy means realizing that there are two separate yet intertwined processes at work in
Bosnia: Europeanization and conflict resolution. As yet, however, these two dynamics are not
mutually supporting.

The most egregious oversight of the ‘Europeanization’ (or approximation of EU standards in Bosnia
and gradual integration into EU and associated institutions, polices and networks) phase of
intervention and the reason posited here as the most likely cause of any attendant difficulties in
agreeing to or implementing reform is that this phase has progressed without any satisfactory political
resolution to conflicting visions for the powers and territorial integrity of the Bosnian state.

It is a fundamental and well-known political feature of contemporary Bosnia that while Bosniaks are
generally proud of their statehood, this feeling is not shared by most Serbs and Croats. UNDP Early
Warning Report data from 2006 show that while fully 83% of Bosniaks are very proud to be Bosnian
citizens, only 39% and 17% of Croats and Serbs respectively feel the same way.

Without resolving this conflict the state-building reforms championed by the IC risk reopening
differing notions about the territorial integrity and powers of the Bosnian state, delaying their
implementation and necessitating an ongoing international presence.” On the other hand, a political
settlement enjoying the confidence of all three constituent peoples holds out the possibility of an end
to obstructionism and other disputes that centre on differing visions for Bosnia. Similarly, the need for
the OHR would fade away as the Bosnian government becomes free to adopt the same virtuous circle
with the EU over progress towards fulfilling requirements of European integration visible in several
Eastern European enlargement countries.

On this approach, the process of Europeanization in Bosnia would benefit from a prior or at least
concomitant focus on conflict resolution. Indeed, the need for a political settlement does appear to be
gaining currency even if it has yet to appear as an overarching priority on the mainstream IC agenda.
Calls for constitutional reform have come from a number of respected sources such as the Council of
Europe’s Venice Commission and Parliamentary Assembly and the International Commission on the
Balkans. While plans for constitutional reform do not appear either in the EU Feasibility Study and
follow-on SAA reports or OHR/EUSR Mission Implementation Plans, there have been a number of
non-governmental or bilateral governmental initiatives that the IC has discreetly supported. Most
notably, in 2005 the U.S. Institute of Peace held a series of closed-doors negotiations over
constitutional changes with all the main political parties. Regrettably, the resultant text was narrowly
rejected by the Bosnian House of Representatives in April 2006 and since that date progress on the
topic, overshadowed by State and Entity elections in October 2006, has been minimal.

Intriguingly, there is some tentative support for this view in the UNDP Early Warning System survey data. Opinions as to the
continued or increased powers of the HR versus reduced powers are evenly matched (45 percent compared to 46 per cent), arguably
reflecting a degree of public acceptance of the need for ‘controlled democracy’. On the other hand, net evaluations of the political and
economic policies pursued by the HR, which we know are typically aimed at Europeanization, are clearly negative (minus 22 per
cent).
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Policy Recommendations

In the light of disappointing progress on reforms during 2006, the February 2007 PIC decision on the
OHR’s future and the current HR’s decision not to seek a renewal of his term, what now for the
international presence in Bosnia?

* The correct lessons need to be drawn from the more interventionist EU entry strategy pursued by
Lord Ashdown and the drift in implementation under his successor. That is, even with a HR as
forceful and energetic as Lord Ashdown, progress towards EU integration was a constant grind.
With Ashdown gone, it was easy for the situation to slip into reverse. Yet the appropriate response
is not simply that Bosnia requires a ‘tough’ HR to drive reform; the need for constant intervention
also must be tackled. To this end, the IC, and in particular the EU, should acknowledge at a
strategic level that the current EU ‘entry’ strategy needs to be effectively combined with efforts to
mediate a political settlement to conflicting visions over the powers and territorial integrity of the
Bosnian state.

* The IC presence in Bosnia needs to be aligned around a dual Europeanization and conflict
resolution strategy. This can be achieved through an extension of the OHR mandate until a
substantive agreement is reached on constitutional reform and a clear delineation of tasks with the
EUSR.

To date, the OHR’s successive reductions in role have mainly been framed in terms of Dayton
implementation combined with a gradual handover to the EU, as represented by the ‘dual-hatting’
of the HR and EUSR. However, a different case for closure can be made where the remaining
civilian aspects to peace implementation specified in the Dayton accords are not implemented but
superseded. That is, with the most prominent remaining civilian element to the Dayton accords
being the Bosnian constitution, substantive constitutional reform could render the OHR obsolete.
While the OHR was given a mandate to implement not alter Dayton, it remains well placed to
promote discussion and play a role in mediating an enduring peace settlement where there is a
local consensus to open a dialogue in this area. Tasking the OHR to focus on mediation could
improve on the under-the-counter nature of recent negotiations, allow for a public discussion and
allay fears on any changes, as well as bring wider international legitimacy to the negotiation
process. In this way, a small-footprint OHR charged with mediating a political settlement would
‘disappear with Dayton’. By contrast, it is difficult to see the EUSR pressing for EU
approximation, including institutional reform, backed by a conditionality policy as well as seeking
to mediate a political settlement.

* In seeking a replacement to the present HR, just as there is no scope for an office-holder to ‘turn
out the lights’, the risk is that the PIC seek an ‘enforcer’ to drive reform and ride out any Kosovo-
related tensions. The next HR should be a high-caliber political figure capable of mediating a
constitutional agreement.

* Bosnia suffers from a double democratic deficit. On the one hand, Bosnia must conform to the
strictures of the acquis communautaire. On the other hand, it is subject to an OHR-led experiment
in controlled democracy. The result is that IC priorities in Bosnia, with the focus on rule of law
and security sector reform have at times appeared more closely aligned with the European
Security Strategy than the needs of Bosnian citizens, in a country where GDP per capita is
significantly lower than any EU member state. As far as practicable the Europeanization element
of the IC strategy needs to be rebalanced to reflect areas of concern for citizens: while opinion
surveys show that greater security is important, it is trumped by concerns over poverty, social
assistance and jobs. EU policymakers need to take steps to redress missed opportunities to
promote economic development and ensure that the levels of greater economic and social
assistance directed towards Bosnia are in keeping with objective needs.
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Conclusion

It has long been a mantra of international officials in Bosnia that ‘Dayton was designed to stop a war
not build a peace’. But for many years now, the IC has led the drive for greater state-level
competences without a corresponding shift in local political attitudes.

Even if the results have been relatively successful by the variable standards of post-conflict
intervention, arguably a similar lesson applies in both Bosnia and Kosovo. That is, ‘standards over
status’ are difficult to achieve as even where there is widespread support for EU membership,
underlying political conflict and nationalisms appear more potent forces.

Part of the appropriate EU response doubtless involves increasing the lure of integration. EU member
state leaders have at times given out inconsistent messages on Balkan enlargement, while the overall
climate for enlargement towards South-East Europe has not been helped by the debate on ‘absorption
capacity’. Moreover, the focus on institution-building backed by conditionality should be
complemented by more effective measures to boost economic integration and growth in Bosnia. To
draw a lesson from the history of European integration, it was the prosaic European Economic
Community and European Coal and Steel Community rather than more ambitious European Defence
Community that kick-started integration after armed conflict (in this case, World War II).

However, an increasingly important element of the IC strategy towards Bosnia should now be the
promotion of a lasting peace settlement. In earlier phases of intervention in Bosnia, priorities were
understandably elsewhere. However, the limitations of the present state-building/Europeanization
effort are now clearer. Notably, the use of conditionality to drive reform has arguably entrenched the
nationalist political agenda in the country. In this regard, it is illustrative to compare the Hrvatska
Demokratska Zajednica (HDZ)-led government that has achieved candidate status for Croatia with the
HDZ’s sister party in Bosnia that has worked to thwart the international community agenda in the
country on a number of issues, such as primary and secondary education reform.

Accepting the argument for a two-pronged Europeanization and conflict resolution strategy leads to a
number of policy recommendations discussed above, the key one being that the OHR mandate should
be extended until a substantive agreement is reached on constitutional reform, and that the OHR’s
mandate should be clearly delineated from the EUSR’s. Despite the fixation in some quarters with the
Bonn powers, the debate over their use has only limited bearing on these recommendations: it would
be a mistake for the powers to be a deciding factor during mediation and they should be preserved
only to counter the incentive for centrifugal political tendencies to outwait the OHR.

Of course, it is important to acknowledge that constitutional reform is no easy solution. Some will see
splitting the OHR and EUSR roles as retrogressive and unworkable, although by better matching the
available instruments at the IC’s disposal towards the real problems in Bosnia any movement on
conflict resolution should work to assist progress towards EU integration. To others, reopening the
thorny debate around the Dayton accords has little to recommend it: Bosnian Croats will seek a third
Entity, the RS is implacably opposed to reform, while some Bosniaks seek a quick move to a unitary
state. Reform would require careful handling of other regional powers, as both Croatia and Serbia
retain the potential to assist or play the role of spoiler.

Nevertheless, there are reasons to be optimistic on the prospects for reform. Constitutional reform is a
repeat game, and the failure of the April 2006 package of constitutional changes should be seen in that
light. Some of the recommendations of the Venice Commission, such as abolishment of the Cantons,
as well as simplification of Presidency from three permanent members to one President revolving
between the constituent peoples and abolishment of the Bosnian House of Peoples, may be important
to politicians but ultimately are not core issues for any constituent people. Many controversial
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changes, such as intelligence and defense reform, have either been implemented or agreed too.
Moreover, an important incentive for RS participation will be the opportunity to achieve permanent
recognition of its status.

As Bosnia moves gradually towards EU integration, the absence of a political settlement to underlying
conflict is increasingly noticeable. Constitutional reform offers the possibility to resolve these
tensions, leaving Bosnia free to adopt the same virtuous circle of reform and reward visible in other
Eastern enlargement states. To be sure, reform is a repeat game; a multi-ethnic state will not be
adopted overnight. But movement in this direction is vital, and opens the door to further changes as
the benefits of integration become clearer. It would surely be a supreme irony if in 2014, instead of
being able to celebrate impending EU accession, Bosnia was still grappling with a form of external
intervention in its domestic affairs.

Rory Domm holds a PhD. in Social and Political Sciences from the European University Institute, Florence,
Italy and has been a Research Fellow in Federalist Studies at the European University Institute. Between 2003-
5 he worked in the Political Department of the Office of the High Representative.
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